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HEADING OF JUDGMENT IN APPEAL 

 

District: Sonitpur. 

 

IN THE COURT OF ADDITIONAL DISTRICT JUDGE :: SONITPUR, 

TEZPUR, ASSAM 

 

Present: Mr. N. AKHTAR, AJS. 

 

Thursday, the 8th day of August, 2019. 

 

Money Appeal No. 03 of 2018 

 

 

Sri Lakhi Prasad Nath and Others…….................Appellants.  

-Versus- 

 State of Assam and Others....................... Respondents.  

 

This appeal coming on for final hearing on 30.07.2019 in the presence of: 

 

Mr.D.Bose..................................Advocate for Appellants  

Mr.S.Mishra, Learned Govt. Pleader. 

Mr.A.K.Mahanta, .......................Advocates for Respondents. 

And having stood for consideration to this day, the Court delivered the following 

Judgment:- 

J U D G M E N T 

1. Challenge in this appeal is to the Judgment and Decree dated 

02.02.2018 passed by the learned Civil Judge, Tezpur in Money Suit 

No.12/2014 whereby the suit of the plaintiff had been dismissed 

without cost.  
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2. PLAINTIFFS’ CASE:  

One Purnanda Nath married two wives namely Smt. Pushpa Devi 

and Smt. Bhanti Devi. From Smt. Pushpa Devi, he had three sons 

who are defendant no. 4, 5 and 6. From Smt. Bhanti Devi, he had 

two sons who are plaintiff no.1 and 2. Smt. Bhanti Devi was 

married on 28.4.2002 at Kalyani Temple at village Dipora in the 

district of Sonitpur. The marriage was subsequently registered on 

9.3.2012 and they lived together as husband and wife.   

3. The said Purnanda Nath was working as CO. VDO under the 

authority of Superintendent of Police, Sonitpur, and he was drawing 

salaries and all other financial benefits. Purnanda Nath expired on 

26.11.2012 before his retirement and as per rules of service, his 

first wife and minor sons of the second wife were entitled to the 

financial benefits. But the defendant no.2 (Superintendent of Police, 

Tezpur) had paid all financial benefits amounting to Rs. 7,67,189/- 

(Rupees seven lakhs sixty seven thousand one hundred eighty 

seven) to Smt. Pushpa Devi out of which, Smt. Pushpa Devi paid an 

amount of Rs.1,00000/- (Rupees one lakh). An undertaking was 

given to Smt. Bhanti Devi by Smt. Pushpa Devi in writing on 

4.4.2013 that she would pay the balance share of the plaitniffs at 

an early date but the defendant no.3 (Smt. Pushpa Devi) has failed 

to pay any further amount to Smt. Bhanti Devi despite several 

requests and demands.  

4. Smt. Bhanti Devi on behalf of her minor sons served a notice under 

section 80 CPC on defendant no.1, 2 and 3 demanding the balance 

amount of Rs. 411458/- (Rupees four lakhs eleven thousand four 

hundred fifty eight) but the defendants have failed to comply with 

the request of Smt. Bhanti Devi within stipulated time of two 
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months. However, a reply was sent to the advocate of the plaintiff 

by defendant no.2 stating that the entire amount was given to Smt. 

Pushpa Devi as she was the nominee of the deceased as per 

service record.  

5. Therefore, the plaintiffs have now instituted the suit claiming a total 

amount of Rs. 4,16,378/- (Rupees four lakhs sixteen thousand 

three hundred seventy eight) including interest etc. with further 

interest @ 12% per annum from the date of institution of the suit 

till realisation of the amount.  

6. DEFENDANTS’ CASE: 

The defendant no.2 had submitted written statement for him and 

also for defendant no.1. It is stated that there is no cause of action 

and the suit is bad for non-joinder and misjoinder of parties. The 

fact that Purnanda Nath served as CO. VDO under the 

Superintendent of Police, Tezpur and that he died during his service 

are not denied. All other statements of allegations are denied by 

the aforesaid defendants. It is stated that as per service record of 

the deceased, he had his only one wife who is defendant no.3 and 

she was the nominee. It is also denied that the said Smt. Bhanti 

Devi was the second wife of the deceased. It is also stated that the 

amount claimed by the plaintiff is recoverable only from the 

defendant no.3 and not from the aforesaid defendants.  

7. Other defendants have also entered appearance and contested the 

suit by submitting written statement. It is stated that the suit is not 

maintainable and there is also no cause of action for the suit. All 

other statements of allegations are denied. It is stated that Smt. 

Bhanti Devi was never married to deceased Purnananda Nath and 

so, she cannot be the second wife of the deceased. It is further 
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stated that there is no law that the plaintiffs would be entitled to 

the financial benefit of the deceased. It is precisely stated that the 

plaintiffs are not entitled to any relief as claimed in the suit and the 

suit is liable to be dismissed.     

8. ISSUES: 

Having considered the above pleadings of the parties, the learned 

Court below had framed the following issues: 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is maintainable in its present form? 

3) Whether the suit is bad for mis-joinder and non-joinder of parties? 

4) Whether the plaintiff no.1 and 2 are entitled to the dues of their 

deceased father and if so, to what extent? 

5) Which of the defendants are liable to pay Rs. 4,61,378/- only with 

interest to plaintiff no.1 and 2? 

6) To what other relief/reliefs, the plaintiff is entitled? 

9. The learned trial court considered the pleadings of both the sides 

and also the evidence, both documentary and oral led in the suit 

and having heard the arguments, passed the impugned judgment 

and decree which is under challenge in this appeal.  

10.  I have gone through the memorandum of appeal. It appears to me 

that the impugned judgment and decree of the learned trial court 

has been assailed on as many as 13 (Thirteen) grounds. It further 

appears to me that it is the decision on Issue no.3, 4, 5 and 6 

which are fundamentally challenged in this appeal. Therefore, 

having considered all the aspects of memo of appeal and also 
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having heard learned counsel for both the sides, the following point 

is formulated for determination in this appeal. 

11.                             POINT FOR DETERMINATION 

1) Whether the findings of learned trial court on Issue No.3, 4, 

5 and 6 are just and proper or needs any interference in this 

appeal? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF 

12. The learned counsel for the both the sides have been heard and 

the evidence on record, documentary and oral, relied on and led by 

the parties has also been carefully considered. The case record of 

original suit has also been meticulously gone into. Having 

considered all above, I record my finding on the aforesaid issues as 

follows: 

13. ISSUE NO. 3:  

On perusal of the impugned judgment, it appears that the learned 

trial court had held in the decision of issue no.3 that the suit is bad 

for misjoinder-joinder of defendant no.1 and 2. On perusal of the 

pleadings and evidence, it appears that the plaintiffs admitted that 

the amount to which the claim has been raised, had already been 

released by the defendant no.1 and 2 in favour of Smt. Pushpa 

Devi. True it is therefore, that the court cannot direct the defendant 

no.1 and 2 to make payment of any amount to the plaintiff even if 

the claim of the plaintiff is proved to be genuine. On the other 

hand, the learned trial court has further held that the suit cannot 

be bad for impleading defendant no.4 and 5 in the suit. It is also 

true that the defendant no.4 and 5 may not have received any 

financial benefit of their deceased father but their impleadment 
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cannot be said to be improper as they are also heirs of the 

deceased in the suit. To this effect, the impleadment of defendant 

no.4 and 5 cannot be said to be a case of mis-joinder. But what is 

important to point out here is that the learned trial court has held 

that the suit is bad for misjoinder of defendant no.1 and 2 in the 

suit. It is to be remembered here that a suit cannot be defeated by 

reason of misjoinder of a party. Order 1 Rule 9 of the CPC clearly 

lays down that no suit shall be defeated by reason of mis-joinder 

and non-joinder of parties and the court may deal with the matter 

in controversy so far as regards the rights and interests of the 

parties who are actually before it. The proviso to the aforesaid 

provision further lays down that a non-joinder of necessary party       

will however, be fatal to a suit. 

14. In the present suit, it would clearly appear from the material on 

record that no challenge has been raised with regard to non-joinder 

of any necessary party. As far as the misjoinder of defendant no.1 

and 2 is concerned, it is to be kept in mind that their misjoinder will 

not render the suit bad for the court has to decide the suit in 

respect of the matters in controversy between the parties who are 

actually before it. Therefore, the suit cannot be bad for mis-joinder 

of parties. The finding of the learned trial court stands 

modified to the above extent and it is held that issue no.3 

stands wholly settled and answered in favour of the 

plaintiffs.      

15. ISSUE NO. 4 :  

It appears from the pleading of the parties that the plaintiffs have 

fundamentally based their claim on the ground that they are the 

illegitimate children of the deceased who got second marriage with 

plaintiff no. 3 (Smt. Bhanti Devi) and that the plaintiff no. 1 and 2 
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were born out of the wedlock. However, it appears from the 

pleading of the defendants that they have denied this fact. Not only 

that, even from the evidence on record, it appears that the 

defendants have not admitted this fact of second marriage of their 

deceased father with Smt. Bhanti Devi. Since the said fact was not 

admitted by the defendants, the plaintiff side ought to have 

received a declaration from a court of law to the effect that Smt. 

Bhanti Devi got married with the father of the defendant no. 4, 5 

and 6 and plaintiff no. 1 and 2 were born out of their wedlock. It is 

to be noted here that the plaintiff no. 1 and 2 raised their claim on 

a basis of a particular legal character which was disputed in this 

suit. The plaintiff no. 1 and 2 have also not sought for any 

declaration to this effect and only prayed for certain reliefs which 

are basically consequential in nature and are also dependent on the 

fact of their particular legal character. In view of Sec. 34 of the 

Specific Relief Act, 1963, the plaintiff no. 1 and 2 could have sought 

for a declaration as to their legal character on the basis of which, 

they have raised their claim. This has not been done in the present 

suit. Thus, in the absence of any determination as to their legal 

character, the court cannot grant them any relief as claimed in the 

suit which are basically in the nature of consequential relief. 

Therefore, in my considered opinion, the learned trial court has 

rightly decided this issue against the plaintiffs and I see no reason 

to interfere with the same. The finding of the learned trial 

court on this issue, cannot be faulted with and hence, the 

same stands affirmed and upheld by me. 

16. ISSUE NO. 5 AND 6 :  

In view of the discussions made hereinabove, the plaintiffs cannot 

be said to be entitled to any relief as claimed in this suit. 
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Consequently the defendants are also not liable to pay any amount 

to the plaintiffs. The learned trial court has rightly decided the 

aforesaid issues against the plaintiffs and there is nothing to 

interfere with the same. The findings of the learned trial court 

on the aforesaid issues are hence, affirmed by me.  

17.                                         O R D E R  

The appeal is accordingly found to be devoid of any merit and 

hence, dismissed on contest without cost upholding the 

judgment and decree of the learned trial court. 

18. Prepare decree accordingly. 

19. Send down the case record of M.S. No. 12/2014 to the learned Civil 

Judge, Tezpur, Assam with a copy of this judgment and decree. 

Given under my hand and seal of this court on this 8th day 

of August, 2019. 

Dictated and corrected by me: 

 

 

      Addl. District Judge,                                   Addl. District Judge, 

  Sonitpur, Tezpur ::Assam.                          Sonitpur, Tezpur ::Assam                                                               

 

 


